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1. Introduction

Certificate-of-need (CON) laws are state- or territo-
ry-level regulatory regimes that condition the entry
or expansion of certain health-care facilities and
services on prior approval by a government agen-
cy. In jurisdictions that maintain CON programs,
providers typically must demonstrate a community
“need” for proposed projects—for example, new
hospital beds, advanced imaging equipment, or the
initiation of particular service lines— acquisition,
construction, or expansion can proceed and ser-
vices can become available to patients. Proponents
argue that CON can reduce duplicative capacity,
support financially fragile safety-net institutions,
and enable more deliberate health system planning;
critics argue that CON can act as an anticompetitive
barrier to entry, reducing supply, limiting access,
and potentially raising prices (Mitchell, 2024a;
Stratmann, 2022).

This report examines CON policies in Puerto Rico
and the broader United States, with emphasis on
the policy tradeofts implied by empirical research
and by Puerto Rico’s distinctive health financing
context. Puerto Rico’s health system faces structural
constraints that differ from those of U.S. states, in-
cluding federal program design and funding differ-
ences that shape coverage, provider participation,
and service availability (Portela & Sommers, 2015;
Rivera-Gonzélez et al., 2022). These constraints
may influence how entry regulation interacts with
access, quality, and market structure on the Island,
particularly for services such as home health and
post-acute care where baseline availability and
quality may already differ from the states (Dixit &
Rivera-Hernandez, 2022).

The study has two objectives. First, it synthesizes the
peer-reviewed and policy literature on the effects of
CON laws on outcomes such as prices, utilization,
quality, and market dynamics, highlighting areas
of consensus and persistent disagreement (Cour-
temanche & Garuccio, 2025; Stratmann, 2022).
Second, it situates these findings in Puerto Rico’s
policy environment, identifying questions that are
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especially salient for territorial decision-makers:
(a) what types of CON review (e.g. beds, imaging,
ambulatory surgery, long-term care) are most likely
to generate net benefits; (b) how to design review
criteria and timelines to avoid unnecessary delays;
and (c) how to coordinate CON with broader re-
forms in Medicaid/Medicare financing and pro-
vider payment.

2. Survey of Literature

A substantial body of academic literature has criti-
cally evaluated CON statutes, including more than
128 studies reporting over 450 empirical tests.
Taken together, this evidence supports the conclu-
sion that CON laws have not achieved their stated
policy objectives; instead, the literature commonly
finds that CON regimes are associated with higher
health care spending, reduced access to services,
and mixed or adverse quality effects, and that they
do not consistently improve access for underserved
populations (Mitchell, 2024a, 2024b). A recurrent
critique is that CON laws operate primarily as pro-
tectionist barriers that shield incumbent providers
from competition, often to the detriment of patients
and prospective entrants (Mitchell, 2024a, 2024b).
In practice, these policies require new or expanding
facilities to demonstrate “need” to regulators and
frequently provide mechanisms for established
entities to challenge or delay proposed projects.

A recurring finding across CON jurisdictions is
that the application process can disadvantage new
entrants and smaller providers, which may lack the
resources to navigate complex administrative pro-
cedures or respond effectively to challenges brought
by established competitors. This concern is reflected
in (a) the contemporary CON scholarship, which
spans several methodological traditions, including
cross-state panel analyses that exploit variation in
CON scope and stringency; (b) quasi-experimental
designs examining discrete policy changes; and (c)
sector-specific studies focused on hospitals, imag-
ing, and long-term care. Reviews of this empirical
literature generally characterize the evidence as
mixed-to-negative and context-dependent, with
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results varying by outcome measure, service cate-
gory, and the details of implementation (Mitchell,
2024a, 2024b).

2.1. Hospitals, Capacity, and Utilization
A central empirical question is whether CON
meaningfully restrains hospital capacity growth
and how any capacity effects translate into utiliza-
tion. Studies of hospital markets commonly exam-
ine outcomes such as beds per capita, admissions,
and procedure volumes, sometimes differentiating
by ownership type or by urban versus rural mar-
kets. Existing research investigates hospital-related
outcomes associated with CON regulation, con-
tributing to the ongoing debate over whether CON
reduces excess capacity or instead constrains need-
ed expansion (Courtemanche & Garuccio, 2025).
In parallel, the policy literature includes arguments
that CON can protect incumbent hospitals (in-
cluding those providing uncompensated care) by
limiting entry, but that such protection may come
at the cost of reduced competitive pressure to in-
novate or expand service availability (Cavanaugh
& Mitchell, n.d.).

2.2. Quality of Care

Another key strand assesses whether CON affects
quality. Importantly, while these studies evaluate
the outcomes associated with CON regulation, the
CON process itself is primarily a supply-control
mechanism, not a tool designed to ensure clinical
quality, which is typically governed by separate
accreditation, licensure, inspection, and enforce-
ment standards. One hypothesized mechanism
is volume—if CON reduces fragmentation and
concentrates complex procedures in fewer facili-
ties, outcomes could improve; conversely, if CON
limits entry and dampens competition, quality
could worsen. Some studies analyze the relation-
ship between CON laws and measures of hospital
medical service quality, providing evidence that has
been cited in arguments for repeal or narrowing
of CON (Stratmann, 2022). The broader literature
remains divided on whether any quality effects are
robust across clinical domains and whether quality
measures capture patient-centered outcomes versus
process or structural proxies.

2.3. Market Structure, Competition,

and Prices

A substantial policy-oriented literature argues that
CON can function as a barrier to entry, with impli-
cations for market concentration and prices. Studies
and reviews often link these concerns to observed
heterogeneity in state CON programs, including
differences in covered services, evidentiary stan-
dards, and opportunities for incumbent providers
to contest applications (Mitchell, 2024a; Cavanaugh
& Mitchell, n.d.). While theory predicts that entry
barriers can raise prices, empirical estimates vary,
and identification challenges persist because CON
adoption and repeal may correlate with unobserved
political economy factors and with broader health
policy changes.

2.4. Recent Empirical Evidence

on Service-Specific CON

Recent peer-reviewed work emphasizes that CON
effects can differ substantially by service category
(e.g., whether CON applies to inpatient beds ver-
sus specific technologies), and that coarse indica-
tors for “any CON law” may obscure meaningful
heterogeneity. In particular, newer studies often
focus on specific regulated services (imaging, am-
bulatory surgery centers, long-term care) and use
quasi-experimental designs around policy changes
or border-based comparisons to strengthen causal
inference.

This service-specific approach is especially relevant
for policymakers because CON programs typically
regulate a menu of services, not health-care mar-
kets as a whole. As a result, the welfare effects of
CON are likely to be most visible where regulation
directly constrains entry, capacity, or technology ac-
quisition. Where CON review is not binding—such
as when proposed projects fall below capital-ex-
penditure thresholds—or where other constraints,
such as payment policy and workforce shortages,
are more limiting, CON’s welfare effects are likely
to be harder to observe.

Two service lines where newer quasi-experimen-
tal research has been particularly influential are
hospitals and long-term care. For hospitals, bor-



der-based evidence exploiting adjacent counties in
different regulatory regimes finds that CON laws
are associated with higher heart-attack mortality, a
result consistent with delayed access to key cardiac
services when entry and capacity expansion are
more constrained (Chiu, 2021). While the broader
hospital-outcomes literature remains mixed, these
designs highlight that any welfare evaluation should
distinguish between effects on capacity and market
structure versus effects on time-sensitive clinical
outcomes.

For nursing homes and other long-term care set-
tings, post-pandemic evidence underscores that
outcomes and capacity constraints are intertwined.
National analyses in the United States document
that nursing-home mortality rates remained above
pre-pandemic levels even after adjusting for de-
clines in occupancy, suggesting that quality and
staffing pressures can persist even when demand
falls (Weiss et al., 2024). For policymakers, this
implies that tightening long-term care entry may
have ambiguous effects: it could limit low-quality
expansion in some markets, but it could also slow
replacement of obsolete facilities or constrain access
in already undersupplied areas.

3. CNC Legislation and
Regulation in Puerto Rico

In Puerto Rico, CON laws and regulations are
referred to as certificates of need and convenience
(CNC). Puerto Rico’s Certificate of Need and Con-
venience Act (CNC Act) emerged within the broad-
er wave of federal health care reforms of the 1970s.
In particular, it aligned with the Federal Public Law
93-641, known as the National Health Planning
and Resources Development Act of 1974 (1975),
which established a federal-state-local framework
to curb rapidly rising health-care costs and improve
the distribution of resources. This federal statute
created more than 200 health systems agencies
(HSAs) responsible for regional planning, CON
programs, and resource development throughout
the United States and the territories. Its mandate
sought to shift the emphasis from inpatient care to
outpatient services, all with the goal of decreasing
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government health-care spending. Although the
federal act was formally repealed in 1986, Puerto
Rico kept its local legislation in force.

The statement of motives of the CNC Act affirms
that the orderly planning of health-care facilities
and services! is indispensable to adequately ad-
dress the health needs of the population, control
the costs of health-care services, and ensure that
such services are provided in those population
centers where they are needed (Ley de Certificados
de Necesidad y Conveniencia [Ley], 1975/2006).
The legislative initiative in Puerto Rico delegated
to the secretary of health the authority to evaluate
and authorize new health-care facilities or services?

1 “The fundamental question of economic planning is who
possesses the relevant knowledge to make decisions about
the allocation and use of available resources. Friedrich A.
Hayek argues that knowledge is dispersed among the var-
ious and numerous members of society based on circum-
stances of time and place. The essential economic problem
is the coordination and utilization of individual knowledge
for decision-making, which is never fully available to a sin-
gle individual or central authority” (Carrién-Tavarez, 2024,
p. 8). “This is not a dispute about whether planning is to be
done or not. It is a dispute as to whether planning is to be
done centrally, by one authority for the whole economic sys-
tem, or is to be divided among many individuals. Planning in
the specific sense in which the term is used in contemporary
controversy necessarily means central planning—direction
of the whole economic system according to one unified plan.
Competition, on the other hand, means decentralized plan-
ning by many separate persons. . . . If we can agree that the
economic problem of society is mainly one of rapid adapta-
tion to changes in the particular circumstances of time and
place, it would seem to follow that the ultimate decisions
must be left to the people who are familiar with these cir-
cumstances, who know directly of the relevant changes and
of the resources immediately available to meet them. We
cannot expect that this problem will be solved by first com-
municating all this knowledge to a central board which, after
integrating all knowledge, issues its orders. We must solve
it by some form of decentralization” (Hayek, 1945/2009,

pp- 7, 12).

2 The CNC Act places “the orderly planning” of facilities and
“the costs of health services” (Ley, 1975/2006, p. 1) “in the
hands of a secretary—a central authority—in the Government.
This turns the official into a censor, someone with the power
to interfere in the vital activity of the market and to decide for
entrepreneurs and consumers what investments and services
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based on criteria such as population demand, the
impact on existing services,? and alignment with the
Government’s comprehensive development plans.

No individual or entity may construct, acquire,
operate, or expand a health-care facility without a
CNC. These facilities include hospitals; diagnostic
and treatment centers; ambulatory surgery centers
operating as independent facilities for procedures
that do not require hospitalization; blood banks;
clinical laboratories; home-health programs, in-
cluding therapeutic and infusion services provided
in the home; and mobile units that offer services at
various locations within a service area. A CNC is
also required for capital investments of $2,000,000
or more in an existing health-care facility, or for the
acquisition of highly specialized medical equipment
valued at $1,000,000 or more.

3.1. CNC Applications

CNC applications follow a structured process
established by the Department of Health.
Any interested person or entity must submit
documentation to the Divisién de CNC y Vistas
Administrativas (DCNCVA) that includes: (a) a
certification identifying the name, mailing address,
and physical address of all existing health facilities
of the same type within the relevant service area;
(b) evidence that the specific property identified
for the proposed health facility is zoned to permit
establishment of the service; (¢) an economic,
functional, and operational feasibility study of
the project,* including an assessment of its likely

are needed. It also presumptuously assumes that this official is
superior to the rest of society, as it practically grants them the
ability to choose for others where to go, whom to buy from,
and how much to pay for a needed health product or service”
(Carrion-Tavarez, 2024, p. 32).

3 The necessity criterion requires the applicant to demonstrate
that the proposal responds to an unmet demand within the pop-
ulation. The convenience criterion refers to ensuring that the
project does not unduly affect existing services and that it con-
tributes to the orderly development of the health-care system.

4 Feasibility studies should be used primarily for financing pur-
poses, rather than as a prerequisite for project approval or for
the issuance of a permit by the State (E. R. Rios, personal com-
munication, February 20, 2026).

impact on existing facilities within the service area;
and (d) a statement estimating the time required
to carry out and complete the proposed action
(Reglamento del Secretario de Salud para Regir
el Otorgamiento de Certificados de Necesidad y
Conveniencia [Reglamento], 2019).5

The DCNCVA conducts an initial evaluation of
the application and supporting documentation
and may request additional information from the
applicant. When an application is subject to the
ordinary review procedure and is not covered by
one of the exceptions listed in Reglamento 9084,
the DCNCVA publishes a notice in newspapers of
general circulation to inform the public and con-
vene a public hearing.¢ The hearing is not triggered
by a request from an interested party; however,
stakeholders may participate once the notice has
been issued. Its purpose is to receive evidence, ob-
jections, and testimony concerning the health-care
services for which the CNC is being requested.” If
a CNC application is denied after a public hearing
has been held, the applicant may file a complaint
(querella), thereby initiating the process leading to
an adjudicatory hearing (Reglamento, 2019).8

The CNC requirement is not limited to the activi-
ties described in the preceding subsection. A wide
range of additional actions likewise require the sec-
retary of health’s authorization or sign-off. Figure 1
presents a selection of 80 types of applications the
DCNCVA receives during a fiscal year. Because
multiple submissions may be filed within each cate-
gory, the office may process more than 200 applica-

5 The application also requires payment of a $100 filing fee.

6 Reglamento 9084 establishes specific exceptions—including
certain relocations, acquisitions, and security-related improve-
ments—for which a public hearing is not required.

7 Interviews conducted during the course of this research re-
vealed that opposition to granting CNCs to new providers typ-
ically comes from existing health care providers in the market,
including one of the Island’s largest hospital networks, which
as a standard practice—opposes virtually all applications filed.

8 For information on the adjudicatory hearing process, see the
Reglamento de Procedimientos Adjudicativos y de Reglamen-
tacion en el Departamento de Salud (2021).



Figure 1
Taxonomy of CNC-Regulated Actions in Puerto Rico

A

Acquire a health facility

Acquire specialized or highly specialized medical
equipment

Add a new health service

Add services

Appoint a sublessee

Appoint an administrator

C
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Expand services to another region
Expand the patient population served by a diagnostic and
treatment center

F

Change address

Change administrator

Change operating hours

Change operating hours temporarily
Change subadministrator

Change the lessee’s name

Change the name of the service facility
Change the owner’s name

Close a medical services area temporarily
Close beds

Close beds temporarily

Close due to an emergency

Close permanently

Close temporarily (partial closure)
Construct and operate new operating rooms

E

File an address update
File phlebotomy stations

Increase bed capacity
Increase hospital bed capacity
Invest capital to expand and remodel

M

Make an amendment

P

Perform COVID-19 tests

Purchase a clinical laboratory
Purchase a health services facility
Purchase a long-term care unit

R

Establish a cardiac catheterization unit

Establish a clinical laboratory

Establish a COVID-19 testing laboratory

Establish a diagnostic and treatment center

Establish a general hospital

Establish a health facility

Establish a health maintenance organization

Establish a histopathology laboratory

Establish a home health services program

Establish a hospice program

Establish a mobile unit

Establish a radiology facility

Establish a rehabilitation center or unit

Establish a skilled nursing facility

Establish a specialized laboratory

Establish a temporary site

Establish an ambulatory surgery center

Establish an infusion program

Expand an existing home health services program
to another region

Expand an existing hospice program to another region

Expand an existing infusion services program to
another region

Expand emergency room hours

Expand home health service programs

Expand hours of service

Reclassify beds

Reclassify stations

Redistribute beds

Reduce bed capacity

Reduce hours of service

Relocate

Relocate beds

Relocate within the same recorded parcel
Remodel

Remove a sublessee

Remove an administrator

Reopen

Reopen a health facility after a temporary closure
Reopen a health facility after an emergency closure
Reopen a hospital

Reopen a long-term care center

Re-site

Restore 24-hour operations

Restore a diagnostic and treatment center
Restore operating hours

Resume operations

S

Sell an existing health facility

T

Terminate a health service

Source. Authors’ elaboration based on Reglamento (2019) and DCNCVA CNC applications data.
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Table 1
CNC Applications (All Types), Fiscal Years 2020-2024

Fiscal Year CNC Applications CNC Granted CNC Exemptions
2020 22 166 10
2021 41 165 4
2022 58 206 32
2023 60 209 22
2024 49 189 19

Note. The number of recorded CNC applications is lower than the number of CNCs granted in each year shown, reflecting incomplete

historical records maintained by the agency.

Source. Authors’ elaboration based on CNC data provided by the DCNCVA.

tions in a given year. Not all of these actions require
a public hearing and may be addressed relatively
quickly through a CNC certification of exemption;?
nevertheless, the list illustrates the breadth—and
the day-to-day intensity—of CNC-related oversight
in Puerto Rico.

Several action types in the CNC taxonomy may
appear similar in everyday language—such as close
due to an emergency, close permanently, close tem-
porarily (partial closure), shown in Figure 1—but
each represents a distinct regulatory action with
different legal consequences. These distinctions are
not merely semantic. Within the CNC framework,
the duration, cause, and scope of a closure (or any
operational change) determine whether the action
constitutes a reportable event, a modification of an
existing authorization, or an action that requires a
new state permit. For this reason, the taxonomy
preserves these subtle but legally significant differ-
ences to ensure accurate classification, compliance
assessment, and cross-jurisdictional comparison.1

9 A CNC certificate of exemption is a determination that a CNC
is not required to carry out a proposed action, provided that the
applicant satisfies the requirements set forth in the CNC Act
and its implementing regulation.

10 Other examples from the CNC taxonomy further illustrate
that these distinctions are not merely semantic but reflect legal-
ly significant differences in regulatory meaning; for instance,
reclassify beds, redistribute beds, and relocate beds represent
different regulatory actions involving beds, each with distinct
operational implications. Likewise, acquire a health facility

Tables 1 and 2 summarize CNC activity for fiscal
years 2020-2024 based on the agency’s available
records.!! Table 1 reports CNC applications and
CNCs granted across all categories. The available
data show fewer recorded applications than CNCs
granted. According to the current director of the
DCNCVA, the agency did not consistently main-
tain organized records of applications, approvals,
and denials in prior years, based on the available
files and information provided by office staft. This
application-approval discrepancy therefore appears
to reflect historical gaps in record keeping rather
than a substantive pattern in CNC activity.

Table 2 focuses on CNC applications and approvals
for establishing a health services facility or investing
capital. In years when CNCs granted exceed appli-
cations filed, the difference likely reflects limitations
in the agency’s historical records and approvals
issued for applications submitted in prior fiscal
years. Importantly, DCNCVA' available records do
not include economic data for CNC applications
filed, CNCs granted, or CNC applications denied,
limiting the extent to which the information can be

versus establish a health facility differentiates a change of own-
ership from a new market entry, actions that require different
levels of proof of need. These examples underscore why the
taxonomy preserves fine-grained distinctions that may appear
subtle in everyday language but are essential for accurate per-
mitting analysis.

11 Pyerto Rico’s fiscal year runs from July 1 to June 30.
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CNC Applications to Establish a Health Services Facility or Invest Capital, Fiscal Years 2020-2024

Fiscal Year CNC Applications CNC Granted CNC Exemptions
2020 22 28 0
2021 40 26 0
2022 36 37 7
2023 47 38 7
2024 29 21 4

Note. In years when the number of CNCs granted exceeds the number of applications filed, the difference may reflect limitations in the
agency'’s historical records, approvals issued for applications submitted in prior fiscal years, or both.

Source. Authors’ elaboration based on CNC data provided by the DCNCVA.

used to assess the economic significance of approv-
als, processing delays, and denials.

Although much of the CON evidence is generated
from U.S. state variation, the policy relevance for
Puerto Rico depends on baseline system condi-
tions. Comparative work on insurance coverage
and health care delivery highlights differences be-
tween Puerto Rico and the U.S. states that may
affect provider incentives and service availability
(Portela & Sommers, 2015). In addition, research
on Medicaid funding structures emphasizes how
federal policy design can contribute to inequities in
access and capacity in territories relative to states
(Rivera-Gonzalez et al., 2022). Finally, sector-spe-
cific evidence on home health quality in Puerto
Rico provides a reminder that access and quality
challenges may be more binding in certain service
lines, which could change the welfare implications
of restricting or enabling entry through CON re-
view (Dixit & Rivera-Hernandez, 2022).

3.2. Administrative and Geographic
Features That Increase CNC
Compliance Burdens

While the CNC statute establishes the general
requirement to obtain a certificate of need and
convenience, the CNC Act and its implementing
regulation impose additional administrative and
geographic requirements that can materially in-
crease compliance costs and extend project time-

lines for health care providers in Puerto Rico. This
section presents several examples of administrative
and geographic features that may influence CNC
application and approval processes and warrant
closer consideration.

Letter of Intent (Pre-Application Notice). The
regulatory process begins before an application
is filed. Applicants must submit a letter of intent
to the secretary of health at least 30 days before
filing either a CNC application or a request for a
certificate of exemption (Reglamento, 2019). This
requirement adds an initial waiting period that may
delay time-sensitive investments.

Election-Period Moratoria. Article 21A of the
CNC Act restricts the Department of Health
from receiving new CNC applications and from
issuing determinations regarding existing cer-
tificates during the two months preceding and
the two months following a general election (Ley,
1975/2006). In practice, this creates a four-month
pause every four years, irrespective of the urgency
of the proposed project.

Geographic Hierarchies and Saturation Thresh-
olds. The regulation does not apply a uniform
geographic standard for assessing “need;” instead,
it defines service areas that vary by facility type,
including:
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o Health region: Used for services such as
hospice programs, home health programs,
infusion services, and neonatal intensive
care units.

o Sub-region: Used for general hospitals, re-
habilitation centers, and advanced imaging
(e.g., MRI and CT).

o Municipality: Used for diagnostic and
treatment centers.

» Radial mile: Used for clinical laboratories
and conventional radiology. For these ser-
vices, the area may be treated as “saturated”
if the resident population within a one-
mile radius meets the applicable regulatory
threshold (Reglamento, 2019).

Exit Constraints (Advance Notice and Closure
Limits). The CNC regulatory framework also gov-
erns provider exit and the closure of health-care
facilities. A CNC holder that intends to carry out
a permanent or temporary closure must submit
a CNC application for closure at least 30 days
before the closure’s effective date. In addition, a
facility may not remain closed for more than 12
months without risking cancellation of its CNC
(Reglamento, 2019). Although these provisions
operate at the point of exit, not entry, they may
also affect investment decisions by making them
less reversible. Providers considering a new facil-
ity or service line may be less willing to enter the
market if a later closure or suspension requires
advance notice, regulatory review, or possible loss
of the CNC.

Existing Safe Harbors for Expansion. Current
regulations provide limited expedited pathways for
certain established providers; for example, existing
home health, hospice, and infusion programs that
have operated successfully for at least two years and
remain compliant with applicable federal standards
may expand into other regions through a certificate
of exemption instead of undergoing the full CNC
process (Reglamento, 2019). This structure may
provide a template for broader “narrow CNC” re-
forms, but also favors existing providers over new
entrants.

Compliance Risks and Penalties. The CNC Act
and regulations impose significant penalties and
fines for noncompliance, which can deter unautho-
rized entry or expansion:

o Criminal penalties: Violations of the CNC
Act constitute misdemeanors punishable by
a fine of up to $500, imprisonment for up
to six months, or both (Ley, 1975/2006).

o Administrative fines: The secretary of
health may impose administrative fines of
up to $5,000 per violation (Reglamento,
2019).

Several additional features of CNC administration
warrant further scrutiny. These include (a) whether
applications may be denied on the ground that a
proposed service would duplicate existing capacity;
(b) whether approval depends on utilization thresh-
olds for incumbent providers; and (c) the extent to
which existing providers can object to applications,
request hearings, or otherwise shape the review
process. Each of these mechanisms can increase
compliance burdens and may also create opportu-
nities for incumbents to delay or deter entry.!2 A full
assessment of their practical effects would require a
closer review of agency guidance, application files,
hearing records, and denial decisions.

3.3. Structural Constraints in

Puerto Rico's Health-Care System

Puerto Rico’s health care sector operates under
structural constraints that shape access, quality, and
market dynamics in ways that differ markedly from
those of U.S. states. Although health-care spending
represents a relatively high share of Puerto Rico’s

12 The CNC Act and regulations embed incumbent-provider
participation into the CNC process by recognizing existing
providers in the relevant service area as affected parties and
allowing them to participate in the review of applications for
new or expanded services. Although such participation may be
considered a way to gather information about market conditions
and service capacity, it also creates a procedural mechanism
through which existing providers can influence the entry or ex-
pansion of potential competitors.
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An Example of How Regulatory Uncertainty Affects Medical
Investment and Access to Services

The application of saturation criteria and other entry barriers is not a mere technicality; it has
direct consequences, including underinvestment in medical infrastructure and limited access to
specialized technologies. This regulatory framework creates an environment in which adminis-
trative uncertainty weighs more heavily than the clinical or financial viability of a project, leading
to lost investment and causing some proponents to abandon their plans even before submitting
an application. The following testimony illustrates how these barriers hinder the expansion and
modernization of surgical infrastructure and limit access to high technology services.

Lost Investment, Deterrent Effect, and Reduced Access
in the Western Region

“My colleague and I—two ophthalmologists from the western region—sought to establish a
refractive laser surgery center and attempted to obtain a certificate of need and convenience.
It was a million-dollar investment, and we had secured financing from a group of physicians
and the equipment supplier. We had also identified a location for the center and demonstrated
market demand. Unfortunately, we were unable to obtain the Certificate. The project collapsed,
and we lost the investment we had already made. Years ago, the western region could have had
an ambulatory laser surgery center, but it never materialized because we could not secure the
Certificate.

Another example is that, at the facility where I perform ambulatory surgery, there are two
operating rooms and space for a third; physicians are available to operate at full capacity across
all three rooms, but the additional room has not been opened due to the requirement to obtain a
certificate of need and convenience. These experiences illustrate not only how the CNC Act can
prevent significant investments from moving forward, but also why some stakeholders refrain
from pursuing health-care ventures in Puerto Rico—or do not apply for a CNC at all—based
on the expectation that approval will not be granted, with a significant impact on healthcare
accessibility.”

Source. Interview with a physician from Puerto Rico’s western region.

income—approximately 16.6% of gross national
product (GNP)—this ratio should be interpreted
in light of both health spending levels and the size
of the Island’s GNP base. System performance is
weakened by chronic underfunding, demographic
pressures, and workforce shortages, together with
lower incomes and a higher prevalence of chronic
disease (Dixit & Rivera-Hernandez, 2022; Galindez,
2024; Portela & Sommers, 2015; Rivera Gonzalez et

al., 2022). Given these socioeconomic conditions,
and absent careful design and implementation,
CON-style entry restrictions may further constrain
access and service availability, particularly for vul-
nerable and underserved populations.

A central challenge is the persistent shortage and
uneven geographic distribution of health care pro-
fessionals in Puerto Rico. Recent analyses identify
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Table 3

Puerto Rico’s Health-Care System: Key Contradictions at a Glance

Strengths

Weaknesses

High insurance coverage

Strong pharmaceutical and biotech presence
High health-care spending as % of GNP
Compliance with U.S. federal standards

Integrated delivery models emerging

Chronic underfunding (Medicare/Medicaid)

Workforce shortages and clinician migration

Low per-capita spending and limited
investment capacity

Poorer health outcomes than U.S. average

Aging population and rising demand

Source. Authors’ elaboration.

gaps in the supply and distribution of physicians!3
and other clinicians, driven by migration, com-
pensation differentials, and limited opportunities
for professional advancement (Rivera Gonzalez et
al., 2022). Federal shortage-area data reinforce that
Puerto Rico’s access problem extends beyond physi-
cians alone. In fiscal year 2024, the Health Resourc-
es and Services Administration (2024) identified 42
primary care Health Professional Shortage Areas
(HPSAs), 99 dental health HPSAs, and 75 mental
health HPSAs in Puerto Rico. These designations
are relevant to the evaluation of Puerto Ricos CNC
regime because they indicate that health care capac-
ity and geographic access are already constrained
in multiple service areas.

At the same time, Puerto Rico reports one of the
highest insurance coverage rates in the United

13 Recent evidence documents both a decline in the physician
workforce and geographic maldistribution. Citing a market
study of medical practice in Puerto Rico, Santini-Dominguez et
al. (2025) report that only 9,809 physicians remained to serve a
population of 3.2 million. They also state that between 365 and
500 physicians left Puerto Rico annually over the prior decade
and that 69% of physicians were concentrated in just 10 met-
ropolitan areas. They further note that more than 28% of active
physicians were older than 60, and that more than 40% of spe-
cialists were projected to be at or above retirement age by 2027.

14 These shortages also affect access to specialty services and
emergency care and are projected to persist over the next de-
cade.

States—around 94% (Burton, 2025)—yet per capita
health care spending is substantially lower than in
the states, at roughly $5,400 per person in Puerto
Rico compared with about $15,400 in the United
States overall (Galindez, 2024). This combination
of high coverage, comparatively low spending, and
documented provider shortages places sustained
pressure on hospitals, clinics, and provider net-
works, limiting their ability to invest in infrastruc-
ture and expand services. In this context, the design
of Puerto Ricos CNC regime warrants close scru-
tiny because requirements governing the creation,
expansion, or relocation of health care services can
either facilitate needed investments or add further
delays and costs to providers already operating
under financial and workforce constraints.

Federal program design further constrains system
capacity. Medicare reimbursement rates in Puerto
Rico are estimated to be approximately 41% below
the U.S. average, and Medicaid funding is capped
through block grants,'s creating recurring fiscal

15 “Under Section 1108(g) of the Social Security Act, Puer-
to Rico can access federal funds for Medicaid, but unlike
for U.S. states, it is subject to an annual funding ceiling for
the federal non-CHIP (Children’s Health Insurance Pro-
gram) Medicaid fund—meaning Puerto Rico is responsible
for covering all costs above this cap. Medicaid spending in
each U.S. state and Washington, D.C. is not capped and is
subject to cost share by the state government and federal
government. Historically, the actual cap amount applied to



uncertainty and limiting the Island’s ability to re-
spond to demand fluctuations (Galindez, 2024; Ri-
vera-Gonzilez et al., 2022). These financing struc-
tures contribute to infrastructure deterioration,
delayed capital investment, and reduced availability
of certain specialty services. Available indicators
are consistent with these pressures: approximately
27.8% of adults in Puerto Rico report fair or poor
health, compared with 16.1% in the United States,
and chronic disease burdens remain elevated.

Demographic trends compound these challenges.
Although Puerto Rico’s overall population has de-
clined, the share of older adults has increased, in-
tensifying demand for long-term care, home health,
and chronic-disease management (Galindez, 2024).
Evidence on home-health quality underscores the
need to improve access and service capacity in post-
acute care, where Puerto Rico already lags behind
U.S. states (Dixit & Rivera-Hernandez, 2022). These
shifts place additional strain on a system already
operating with limited workforce capacity and
constrained reimbursement. At the same time, the
Island retains important strengths (Table 3), includ-
ing a robust pharmaceutical and biomanufacturing
sector and emerging opportunities in integrated
care and advanced therapies (Burton, 2025). These
assets can support revitalization if structural barri-
ers—particularly those affecting entry, investment,
and workforce stability—are addressed.

Puerto Rico’s Medicaid Program varied based on a series of
one-time congressional actions to increase funding to Puer-
to Rico’s Medicaid Program. Most recently, under the 2023
Consolidated Appropriations Act, Puerto Rico is eligible to
receive more than $19 billion over federal fiscal year (FFY)
2023-FFY2027. This total includes additional enhancements
to the base federal allotment subject to certain conditions
that Puerto Rico must meet. In addition, the 2023 Consol-
idated Appropriations Act extends the increased FMAP of
76% until September 30, 2027 (Financial Oversight and
Management Board for Puerto Rico, 2025, p. 51).
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3.4. Financial Distress in Puerto Rico’s
Hospital Sector and Its Implications

for CNC Reform

Puerto Rico's hospital sector is experiencing acute
financial distress, with multiple institutions report-
edly entering Chapter 11 proceedings or ceasing op-
erations.!s Policymakers and subject-matter experts
have warned that these pressures could intensify
in the near term. Reported drivers include contin-
ued outmigration, low occupancy (61% in 2024),
and payment delays by insurers. The literature on
the financial condition of hospitals also identifies
other contributing factors, including a decline in
births—particularly for maternity wards—and an
ongoing shift in service delivery toward ambula-
tory care models, with significant implications for
hospital cost structures and revenues (E. R. Rios,
personal communication, February 20, 2026). Some
estimates project that roughly two dozen hospitals
(out of a total of 67 on the Island) may face bank-
ruptcy proceedings, and that additional facilities
could close over the next two years.

A recent study found that the crisis is not attribut-
able simply to an aggregate lack of resources, but
rather to administrative and regulatory factors that
affect how resources are allocated and translated
into provider solvency; the study therefore under-
scored the need for regulatory changes (Rosado
Lebron, 2025).17 This deterioration in provider
finances cuts both ways for CNC policy in Puerto
Rico. On one hand, it underscores the importance
of regulatory choices that avoid unnecessary ad-
ministrative delay and duplicative “capacity/ade-
quacy” determinations—especially where federal
participation standards (e.g., Medicare conditions
of participation) already impose baseline require-
ments for safety, staffing, and operational capa-
bility. Streamlining or eliminating CNC review

16 Fifty-five percent of hospitals in Puerto Rico are currently
operating at a financial loss. Approximately 70% of hospital re-
imbursement is tied to Medicare and Medicaid, and residents
of Puerto Rico receive funding at levels that are “markedly un-
equal” compared with those in the states (Vera Rosado, 2024).

17 For a more detailed discussion of Puerto Rico’s regulatory
environment, see Carrion-Tavarez (2024) and Stansel et al.
(2024, ch. 3).
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for Medicare-qualified providers and for low-risk
expansions can reduce friction costs at a moment
when the system needs timely capital investment,
service reconfiguration, and operational flexibility.

On the other hand, the crisis also highlights the
need to pair any CNC repeal or narrowing with
targeted, non-protectionist tools to safeguard ac-
cess—such as robust licensure and inspection,
transparent quality reporting, and payment/con-
tracting reforms—without relying on entry re-
strictions to stabilize incumbents. In short, current
market stress is not a justification for maintaining
broad CNC barriers; instead, it strengthens the case
for reform that preserves safety and accountability
while enabling faster adaptation, investment, and
competition where appropriate.

3.5. Attempt at CNC Reforms

and Judicial Processes

Puerto Rico's CNC Act has been amended several
times to adapt to economic, demographic, and
technological changes. The general trend has been
to make the law less restrictive and to streamline
administrative processes; for example, during the
1980s several provisions were repealed to simplify
the criteria for issuing certificates, and the appeals
process was harmonized with the Ley de Pro-
cedimiento Administrativo Uniforme (Ley Num.
38-2017). The most significant change, however,
stemmed from the decision of the U.S. Court of
Appeals for the First Circuit in Walgreen Co. v.
Rulldn (2005), which invalidated the requirement to
obtain a CNC to open and operate retail pharmacies
under the federal Constitution’s Commerce Clause.

The court concluded that the statute discriminat-
ed against interstate commerce by exempting all
existing pharmacies in Puerto Rico (established
local interests) from complying with the CNC re-
quirement, while imposing onerous entry barriers
on new competitors, including national chains such
as Walgreens. The court determined that the law
functioned as a protectionist measure favoring local
pharmacies, limiting external competition without
a sufficiently legitimate public-health justification
that could not be achieved through less discrimina-

tory means.'8 This decision reversed a prior ruling
by the U.S. District Court for the District of Puerto
Rico, which had upheld the requirement.

A bill introduced in the Puerto Rico Senate (P. del
S. 361, 2017) sought to repeal the CNC Act, in
order to promote free competition and encourage
innovation and the rapid expansion of health-care
services. The bill sponsors argued that the CNC
regime was obsolete and acted as a barrier to eco-
nomic development in a critical sector. The initia-
tive emerged in a context of economic and fiscal
crisis in Puerto Rico, exacerbated by prolonged
recession and public debt, as well as concerns about
shortages in health-care services due to recurring
natural disasters and the mass migration of medical
professionals, which left entire regions with limited
access to care.

P. del S. 361 (2017) contended that the CNC fos-
tered monopolies by protecting existing providers
from competition, thereby raising costs and limiting
accessibility. The proposed repeal sought to replace
regulatory control with free-market mechanisms,
allowing clinics, hospitals, and services to open im-
mediately without prior approval from the secretary
of health. This was a deregulatory measure aimed
at reducing administrative burdens and expediting
commercial activity. It was also framed within the
fiscal and labor reforms advanced under the Puerto
Rico Oversight, Management, and Economic Stabil-
ity Act of 2016, which imposed austerity measures
and prioritized economic efficiency.

The bill proceeded through the ordinary legislative
process but ultimately failed due to opposition from
sectors of the health-care industry.”* Although the
bill was not approved, debate over whether the

18 This decision by the U.S. Court of Appeals for the First Circuit
could provide a basis for individuals or entities from the United
States seeking to establish or acquire other types of health care
facilities in Puerto Rico to challenge the CNC requirement.

19 Opponents argued that eliminating the CNC does not guar-
antee that free competition will produce an increase in the
availability of health-care services for communities, does not
incentivize job creation, and does not improve access to medi-
cal services (Informe negativo, 2017).
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Figure 2
Timeline of CNC Regulation in Puerto Rico

1974 -1975: The U.S. Congress enacts the National Health
Planning and Resources Development Act, which
encourages the adoption of CON laws across states and
territories.

1975: Puerto Rico adopts the CNC Act, aligned with the
then operative federal health planning framework.

1980s: Local amendments reduce certain requirements
and streamline the criteria for issuance.

1986: Congress repeals the federal health planning
statute; Puerto Rico retains its CNC regime.

1990s-2000s: Administrative and regulatory adjustments
seek to align CNC processes with demographic,
technological, and economic change.

2005: Walgreen Co. v. Rulldin—The U.S. Court of Appeals
for the First Circuit holds unconstitutional the application
of CNC requirements to retail pharmacies under the
Commerce Clause, reversing the district court and
narrowing CNC'’s reach in the pharmacy sector.

2017: Puerto Rico updates the Ley de Procedimiento
Administrativo Uniforme (Ley Num. 38-2017), affecting
CNC-related appeals and administrative review.

2017: Senate Bill P. del S. 361 is introduced, proposing full
repeal of the CNC Act to promote competition and
innovation in health services; the measure does not
advance, reportedly due to opposition from segments of
the industry.

2019: The Department of Health adopts a CNC regulation
to update requirements, procedures, and evaluation
criteria.

2020s: Academic and public debate continues regarding
CNC'’s policy justification and practical effects; critics
increasingly characterize CNC as an outdated instrument
that may limit responsiveness to demographic change,
workforce shortages, and public-health emergencies.

Source. Authors’ elaboration.
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CNC Act should be repealed or reformed contin-
ues. For some researchers and stakeholders, the
CNC constitutes an outdated regulatory instrument
that discourages private investment and constrains
innovation in a period marked by demographic de-
cline and systemic pressures on the health-care sys-
tem (Carridn-Tavarez, 2024; Nater-Lebron, 2017).
Others view it as a barrier to addressing workforce
shortages and adapting to population shifts (Gal-
va, 2025). Broader patterns across jurisdictions
also underscore the relevance of reform; since the
mid-1980s, countries and subnational governments
around the world have undertaken significant
constitutional and health-system reforms, often
grounding legal challenges in fundamental rights
when regulations unduly restrict access to care or
economic activity (Calderén & Jaramillo, 2024).

4. CON Reforms
in the United States

Recent state activity reflects a broader trend to-
ward narrowing or reassessing CON requirements.
Between 2020 and 2024, multiple states enacted
reforms modifying the scope, exemptions, thresh-
olds, or procedures of their CON programs; in 2024
alone, at least 12 states enacted legislation adjusting
their CON laws in some capacity. Reform momen-
tum has largely taken the form of partial repeals,
targeted deregulation, and rolling phase-outs. These
reforms have occurred alongside a longer-term
pattern of repeal: 12 states have fully repealed their
CON programs or allowed them to expire.

CON reform in the United States has proceeded
incrementally, with states periodically narrowing
the scope of review (e.g., exempting certain technol-
ogies or outpatient facilities), raising capital- expen-
diture thresholds, streamlining timelines, or fully
repealing CON requirements for particular service
categories. Recent reform debates have tended to
emphasize how CON rules interact with contempo-
rary market trends—including consolidation, out-
patient migration, and workforce constraints—and
whether the original planning rationale remains
persuasive in an era of managed care, value-based

purchasing, and heightened scrutiny of hospital
prices and market power.

4.1. Reform Trends and Legislative Activity
Across the past decade, many reform proposals
have focused on “partial repeal” strategies instead
of eliminating CON entirely. Common approach-
es include targeted exemptions for ambulatory
surgery centers (ASCs), advanced imaging, or se-
lected long-term care projects; expedited review
for replacement facilities; and limits on the ability
of incumbent providers to intervene in or delay
applications. From a policy-design perspective,
these changes can be understood as efforts to pre-
serve planning authority in politically salient areas
while reducing administrative burden and strategic
delay in markets where entry barriers may be most
distortionary.

Because CON is state-specific and frequently
amended, a complete accounting of recent reform
bills is best presented as an appendix or table (see
Table 4). Publicly maintained trackers summarize
which states maintain CON programs and the
broad service categories they regulate, providing
a baseline for situating reform proposals in the
national landscape (National Conference of State
Legislatures [NCSL], 2024). More broadly, recent
state legislative activity on health-care market struc-
ture has also intersected with CON debates, as pol-
icymakers consider whether to address prices and
access through entry regulation, payment reforms,
antitrust enforcement, or new oversight of consoli-
dation and contracting (NCSL, 2025).

4.2. Evidence on Outcomes Under Repeal
or Reduced Stringency

The empirical literature on CON and outcomes is
not uniform, but the balance of evidence generally
points to adverse effects, especially for service avail-
ability, cost per service, and access for underserved
populations. This evidence supports treating repeal
as the first-best reform option, while placing the
burden on defenders of narrower CON restrictions
to justify them in light of their documented costs.
For hospital outcomes, border-based evidence ex-
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Table 4
States That Eliminated or Reduced CON Requirements: Selected States and Reform Pathways

States Description of Reform

Full repeal or expiration

These 12 states have no active CON program
after repealing their laws or allowing
them to expire.

California, Colorado, Idaho, Kansas, New Hampshire,
New Mexico, North Dakota, Pennsylvania, South
Dakota, Texas, Utah, Wyoming

Large-scale narrowing?

These 6 states have eliminated CON programs
except for long-term care.

Arizona, Indiana, Montana, Ohio, Oklahoma,
South Carolina

Targeted exemptions/carve-outs

Georgia implemented broader changes to its review
process and exemption structure, in 2024. Washington
created a temporary exemption focused on
psychiatric facilities, in 2024. West Virginia narrowed
CON requirements for specific facility types, such as
birthing centers, in 2023.

Georgia, Washington, West Virginia

Notes.
TNew Mexico regulates ambulance services under its Motor Carrier Act (certificates for passenger service), but that is not a CON program
and includes other passenger services.

2Arizona has a CON law limited to ground ambulance services dating to 1983. Indiana has narrowed CON to long-term care (nursing homes)
since 2019. Montana revised its CON statute in 2021 so that only long-term care facilities and services remain subject to CON review. Ohio
repealed its broader CON program in 1995 and phased it out by 1998, leaving long-term care facilities subject to CON review. Oklahoma
eliminated CON for psychiatric and chemical dependency facilities in 2024, while keeping CON for nursing facilities. South Carolina repealed
most CON requirements in 2023, but nursing homes and home health agencies remain subject to CON, and certain hospital projects remain

subject to CON until January 1, 2027.

Source. Authors’ elaboration based on Amy, 2024; NCSL, 2024; and Raby, 2023.

ploiting adjacent counties in different regulatory
regimes finds that CON laws are associated with
higher heart-attack mortality, a result consistent
with delayed access to key time-sensitive services
when entry and capacity expansion are more con-
strained (Chiu, 2021). Complementary recent evi-
dence examines broader mortality relationships and
further motivates evaluating CON not only through
spending and capacity metrics but also through
patient-centered outcomes (Cantor et al., 2025).

For long-term care, evidence suggests that the
effects of CON can depend on baseline market
conditions and on whether regulations restrict
beds, facilities, or ownership forms. In the nursing
home sector, empirical research finds that CON

regulation is associated with quality differences,
with results that are sensitive to quality measures
and market structure (Bailey, 2020). Post-pandem-
ic analyses also highlight that quality and staffing
constraints can persist independently of occupancy
dynamics (Weiss et al., 2024), which complicates
inferences about whether restricting new entry will
improve or worsen outcomes in a given state.

Importantly, there is little evidence that repealing
or modifying CON requirements leads to closures
of existing health-care facilities. Stratmann et al.
(2024) find no evidence that ASC CON repeal
is associated with rural hospital closures; on the
contrary, some models associate repeal with fewer
medical service reductions. Mitchell and Slivinski
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(2025) similarly conclude that, following repeal
or reform, outcomes generally do not worsen and
may improve through greater access, lower costs,
or higher quality, although effects vary by service
and time horizon.

4.3. Why Effects Differ

Across Jurisdictions

Differences in estimated CON effects across states
can reflect several mechanisms. First, states vary
in what they regulate (beds, imaging, ASCs, long-
term care), so two states may both “have CON” but
affect different margins of entry and expansion.
Second, implementation details matter: evidentiary
standards, review timelines, capital-expenditure
thresholds, moratorium thresholds,» and oppor-
tunities for incumbent intervention can change
how binding CON is in practice. Third, the coun-
terfactual differs: in markets with severe workforce
shortages or low reimbursement, repeal may not
generate substantial new supply even if regulatory
barriers are removed, whereas in high-demand
markets with available capital and labor, repeal may
induce rapid entry and capacity growth.

Although full repeal may be the most direct way to
remove CON-related entry barriers, reform design
can also proceed through targeted changes when
political constraints make comprehensive repeal
infeasible. In that setting, incremental reforms
should be understood as steps toward reducing the
most distortionary restrictions, especially when
paired with outcome monitoring. A central ques-
tion is whether regulatory structures enable people,
clinicians, and entrepreneurs to respond to local
health-care needs through voluntary exchange and
service innovation. This issue is especially relevant
for accessibility, since barriers to entry can limit

20 Thresholds can determine whether CON review is binding
in practice. Capital thresholds require review only above speci-
fied investment levels, while moratorium thresholds cap supply
directly; for example, New York requires full CON review for
general hospitals above the greater of $60 million or 10% of op-
erating costs, subject to a $150 million cap; Wisconsin law sep-
arately imposes a statewide cap on licensed nursing-home beds.

timely, geographically convenient options for care,
particularly in underserved communities. Viewed
against this broader U.S. reform context, Puerto
Rico would not be an outlier in reconsidering the
scope and design of its CNC regime.

5. Recommendations for
Reforming Puerto Rico’s
CNC Regime

Puerto Rico's CNC system functions as an ex ante
entry and expansion control: it conditions the open-
ing, expansion, or offering of certain health services
on prior approval by the local regulator. As framed
in the Puerto Rico materials in this study (including
the CNC statute and implementing regulation),
this structure necessarily empowers incumbents
to delay or block potential competitors and turns
“need” into an administrative judgment rather than
an outcome revealed through patient choice, payer
contracting, and quality oversight. This section rec-
ommends a strong presumption in favor of repeal
of Puerto Rico's CNC Act, or (if full repeal is not
politically feasible) a large-scale narrowing of CNC
categories to a short list of genuinely exceptional,
high-risk contexts.

The recommendation is grounded in (a) the doc-
umented tendency of CON systems to operate as
protectionist barriers with weak or inconsistent
evidence of public benefit, and (b) the fact that
Puerto Rico’s providers are already subject to ex-
tensive federal oversight (e.g., Medicare conditions
of participation, federal fraud-and-abuse rules,
and quality reporting regimes). In particular, if an
entity meets the requirements to enroll and oper-
ate as a Medicare provider (and otherwise satisfies
applicable federal and Puerto Rico licensure and
safety standards), Puerto Rico should not require
an additional, duplicative local “capacity/adequacy”
showing through a CNC process as a precondition
to market entry.



Figure 3
Key Elements of Recommendation 1
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Safety and Competence

Rely on facility licensure, professional licensing, inspections, and enforcement, including
sanctions for noncompliance, while ensuring that licensure standards remain focused
on health and safety rather than functioning as CNC-style entry controls.

Quality and Outcomes

_/{}

Expand transparent reporting and audit mechanisms (including Medicare-aligned

measures where appropriate), without limiting supply.

990
'.‘

]
..... Access for Vulnerable Populations

Use payer contracting, network adequacy rules, and targeted subsidies (including
rural and underserved area incentives) instead of restricting entry.

Cost Control

s,

Source. Authors’ elaboration.

5.1. Recommendation 1. Prefer Repeal
With Targeted Substitutes for

Legitimate State Interests

The most administratively coherent approach is full
repeal of the CNC requirement, coupled with a shift
to tools that directly target legitimate state interests.
This transition would specifically help new entrants
and smaller providers who currently lack the re-
sources to navigate complex administrative hurdles
or counter challenges from established incumbents.
This approach aligns with the dominant pattern
of CON reform in the United States over the last
several decades: many states have repealed CON
entirely, while others have narrowed CON cover-
age to fewer categories or set higher thresholds for
review, reflecting skepticism that supply restrictions
reliably reduce costs or improve quality.

Prefer payment reform (rate setting, bundled payments, value-based purchasing) and
anti-fraud enforcement over a blanket prior-approval barrier.

5.2. Recommendation 2. Adopt a
Narrow CNC Model With

Clear Exemptions

If Puerto Rico retains a CNC framework, reform
should be large-scale and designed to minimize its
use as an incumbent-veto mechanism.

If full repeal is not feasible, narrowing should prior-
itize services for which entry restrictions are espe-
cially difficult to justify: services used by vulnerable
populations, services unlikely to be overprescribed,
low-capital services, and lower-cost alternatives to
institutional care. In Puerto Ricos CNC framework,
these categories are especially relevant to behavior-
al health, substance-use treatment, home health,
hospice, and other outpatient or community-based
services. These reforms track a common U.S. pat-
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Figure 4

Key Elements of Recommendation 2

EVIDENCIA

Categorical Narrowing

Eliminate CNC review for most services and projects, keeping (at most) a short list of
exceptional categories where a credible case exists for market failure and patient harm
that cannot be addressed through licensing or quality regulation.

Medicare-Aligned Safe Harbor

Create an explicit exemption (or a rebuttable presumption of approval) for applicants
that satisfy Medicare participation and enrollment requirements and all applicable
licensure standards. The CNC process should not re-litigate “capacity” or “adequacy”
already addressed through federal conditions of participation and related oversight.

Objective Thresholds and Timelines

Set high capital or volume thresholds for review; impose firm decision deadlines;
and provide that failure to act by the deadline results in approval.

Limit Standing and Participation by Competitors

Reduce opportunities for incumbent providers to delay entry through adversarial
intervention; ensure that any participation is limited to evidence relevant to objective
statutory criteria.

Evidence and Burden of Proof

Place the burden on the government to demonstrate a concrete, evidence-based risk
to patient safety or access that cannot be mitigated through less restrictive means.

Source. Authors’ elaboration.

tern in “reform but not repeal” states: narrowing 5.3, Recommendation 3. Choose an
the scope of review, elevating review thresholds,  Implementation Path: All-at-Once
and adding clearer procedural guardrails to reduce =~ Repeal or Phased Reform

delay and rent-seeking.

All-at-once repeal is recommended where feasible
because it is simpler to administer and reduces un-
certainty for investors, providers, and payers. It also
avoids years of litigation and strategic behavior that
can occur when partial carve-outs create contested



Figure 5
A Pragmatic Phased Approach to Recommendation 3

Phase 1

(0-6 months)

Immediate statutory
amendments creating
Medicare-aligned
exemptions and removing

CNC for low-risk or
low-capital projects;
adopt hard deadlines
and “deemed approved”
provisions.

Source. Authors’ elaboration.

boundary lines. A gradual transition can be justified
if policymakers want to sequence changes to protect
continuity of care and administrative capacity.

Under either pathway, the policy objective should
be clear: Puerto Rico should move from an entry-re-
striction model to a modern oversight framework
that emphasizes safety, quality, fraud prevention,
and transparency. In Puerto Rico—where federal
regulation already governs substantial aspects of
provider participation, billing, and quality—the
incremental value of a second, discretionary “need”
proceeding is difficult to justify, while the compet-
itive harms of delay and exclusion are predictable.
Finally, any regulatory reform agenda should also
address federal funding disparities by advocating
for more equitable federal health-care financing
for Puerto Rico, including reforms that align the
Island’s Medicaid funding structure more closely
with that of the states and provide greater fiscal
stability to support infrastructure investment and
improved access.

Phase 2

(6-18 months)

Repeal CNC for most
remaining categories;
convert any residual
oversight to licensing and

inspection, plus targeted
reporting requirements.
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Phase 3

(18-24 months)

Sunset the CNC program
entirely, retaining only
standard licensure and

enforcement, and publish

an evaluation using access,
price, and quality metrics.

5.4. Increase Transparency

and Public Reporting

Future reform should also require DCNCVA to
collect and publish basic performance data on
the CNC process. At minimum, the Department
should report (a) the number of applications filed,
approved, denied, withdrawn, and pending; (b) the
average time to final decision; (c) the percentage
of applications opposed by competitors; and (d)
approval rates for opposed and unopposed appli-
cations. DCNCVA should also collect and publish
economic information associated with applications
filed, CNCs granted, and applications denied, in-
cluding proposed capital investment, estimated
operating costs, expected service capacity, and
projected geographic service area. The Department
could also require applicants to estimate the time
and cost of preparing CNC applications and, where
relevant, the number of patients or services delayed
while approval was pending. Because some provid-
ers may never apply due to the cost or uncertainty
of the process, periodic surveys of existing and
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prospective providers could help identify deterred
entry that is not visible in application records.

6. Conclusion

CON regimes in the United States, and Puerto
Rico’s CNC framework in particular, are best un-
derstood as supply-control systems that require
would-be entrants and expanding providers to
obtain discretionary approval before they can offer
services, add capacity, or invest in new facilities.
Across the CON literature included in this study,
the central empirical and policy theme is consis-
tent: CON-style regulation tends to function as an
entry barrier that protects incumbents, while evi-
dence of broad, reproducible public benefits (such
as sustained cost containment, improved quality,
or better access for underserved communities) is
limited, mixed, or context-dependent.

Puerto Rico’s health system also operates within a
dense overlay of federal requirements. Medicare
(and related federal programs and enforcement
regimes) already condition participation on de-
tailed standards for patient safety, staffing, facil-
ities, billing integrity, and reporting. This federal
baseline materially reduces the case for a separate,
duplicative CNC proceeding aimed at re-prov-
ing “capacity” or “adequacy” as a predicate to
entry. Where legitimate governmental objectives
remain—patient safety, quality assurance, fraud
prevention, and equitable access—they are more
directly addressed through licensure, inspections,
enforcement, transparent quality reporting, and
payment and contracting reforms than through a
broad prior-approval barrier that can delay invest-
ment and restrict competition.

For these reasons, the report’s recommendations
support a strong presumption in favor of repealing
Puerto Rico's CNC requirements or, at minimum,
implementing a large-scale narrowing of the cat-
egories subject to CNC review, paired with clear
exemptions and procedural guardrails (including
Medicare-aligned safe harbors, objective thresh-
olds, fixed timelines, and limits on incumbent-driv-
en delay). Whether implemented all at once or

through a phased transition, the policy direction
should be the same: move Puerto Rico away from
discretionary entry restrictions and toward modern
oversight tools that protect patients while enabling
timely investment, innovation, and competitive
provision of care.
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Follow this and additional works at https://institutodelibertadeconomica.org.

The Institute for Economic Liberty is a free-market think tank that advocates for the economic liberty of all residents of Puerto Rico.
We exist to ensure that everyone on the Island has equal opportunities to unleash their maximum potential and create their own
success. We believe that prosperity must be driven by individuals’ creativity, entrepreneurship, and innovation. We want to live in a
Puerto Rico where everyone can prosper in a free and open society.
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