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       UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

 
TROPICAL CHILL CORP., ET AL., 
 
     Plaintiffs, 
                                         v. 
 
HON. PEDRO R. PIERLUISI 
URRUTIA, IN HIS OFFICIAL 
CAPACITY AS GOVERNOR OF THE 
COMMONWEALTH OF PUERTO 
RICO, ET AL., 
 
   Defendants. 

 
 
                    
              
 
           Civil No. 21-1411 (RAM-MEL) 
         
                

  
 

                                             Motion for Judicial Notice 

To the Hon. Marcos E. López, U.S. Magistrate Judge: 

The plaintiffs, Tropical Chill Corp., Eliza Llenza, Yasmin Vega, and Rene Matos, 

respectfully move this Magistrate Judge, under Federal Rule of Evidence 201(b), to 

take judicial notice of the facts set forth below for purposes of the evidentiary hearing 

and for rendering the report and recommendation ordered by the presiding judge at 

ECF No. 56. 

A court may take judicial notice “of a fact that is not subject to reasonable dispute 

because it (1) is generally known within the trial court’s territorial jurisdiction; or (2) 

can be accurately and readily determined from sources whose accuracy cannot 

reasonably be questioned.” Fed. R. Evid. 201(b); see Gent v. CUNA Mut. Ins. Soc’y, 

611 F.3d 79, 84 n. 5 (1st Cir. 2010) (taking judicial notice “of the relevant facts 

provided on the [government] website, which [were] ‘not subject to reasonable 

dispute.’”). 

Case 3:21-cv-01411-RAM-MEL   Document 83   Filed 12/14/21   Page 1 of 10



- 2 - 
 

It bears noting at the outset that the plaintiffs acknowledge and understand this 

Magistrate Judge’s frustration with the lack of meaningful stipulations, and, in 

hindsight, perhaps this motion should have been filed before the commencement of 

the evidentiary hearing.1 But the plaintiffs in good faith had planned to file it right 

after the hearing—to provide the benefit of both updated statistics and charts, which 

may in turn guide this Magistrate Judge in accessing and assessing the latest Covid-

19 related data from the websites of both federal and local governments.  

Both the presiding and magistrate judges, after all, can take judicial notice on 

their own of this and other Covid-19 related data. See, e.g., Does 1-6 v. Mills, 16 F.4th 

20, 26 n. 3 (1st Cir. 2021) (taking judicial notice of Covid-19-related information that 

is “capable of being determined by an assuredly accurate source”) (cleaned up). So 

these proffered facts, which are a casebook example of material suitable for judicial 

notice, e.g., Pietrangelo v. Sununu, 15 F.4th 103, 106 n. 1 (1st Cir. 2021) (“The 

accuracy of state and federal vaccine distribution data cannot be reasonably 

questioned, and we take judicial notice of them.”), are offered to that end. Similarly, 

 
1 Indeed, many of the proffered facts here are proposed but rejected facts as part of the joint 
stipulations ordered by the presiding judge and submitted by the parties. Compare Paragraphs Nos. 
1–3, 5–10, 13–14, and 18, below; with ECF No. 51 (defendants’ denying of plaintiff’s suggested 
stipulations nos. 1, 41, 12, 49, 58, and 64). And because the plaintiffs have until the close of the hearing 
(which appears to be today) to file this motion, they did not have the chance to confer with the 
defendants’ counsel on whether they would stipulate some of the facts proffered here. But, as just 
noted, many of these proffered facts were already rejected by the defendants. So the attempt to reach 
stipulations in the middle of the evidentiary hearing, with such little intervening time, would have 
been hopeless in any event. In any event, Federal Rule of Evidence 201(e) provides that, “[o]n timely 
request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the 
fact to be noticed. If the court takes judicial notice before notifying a party, the party, on request, is 
still entitled to be heard.” Accordingly, the defendants are still free to invoke their right to be heard 
“on the propriety of taking judicial notice and the nature of the fact to be noticed.” Id. To be sure, and 
as ordered by the Magistrate Judge, the undersigned will still confer with opposing counsel to attempt 
to resolve any issues and attempt to stipulate these facts. 
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it cannot be said that these anodyne facts can surprise the defendants, who have had 

privileged and early access to the data uploaded to the Health Department’s Covid-

19 dashboard. 

The plaintiffs, in short, provide the following adjudicative facts—in the order of 

vaccination, cases, new admissions, hospitalizations, positivity rates, and deaths 

related to Covid-19—that comply with Rule 201(b): 

1. According to the CDC, as of November 15, 2021, when EO 2021-075 was 

announced, Puerto Rico had, 74.2% of the “Total Population Fully Vaccinated,” 

84.7% “of 65+ Population Fully Vaccinated” and 83.2% “of 12+ Population Fully 

Vaccinated.”2 

2. According to the CDC, as of December 10, 2021, Puerto Rico had 75.1% of the 

“Total Population Fully Vaccinated,” 85.2% “of 65+ Population Fully Vaccinated” 

and 83.5% “of 12+ Population Fully Vaccinated.” See CDC, Vaccination Delivery 

and Coverage, US, States and Jurisdictions, COVID-19 Vaccinations in the United 

States, Data Table for COVID-19 Vaccinations in the United States, 

https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-fully-percent-

pop65, https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-fully-

percent-pop12 (last seen Dec. 10, 2021).  See Appendix 3 and 4. 

 
2 See CDC, Vaccination Delivery and Coverage, US, States and Jurisdictions, COVID-19 Vaccinations 
in the United States, Data Table for COVID-19 Vaccinations in the United States, 
https://web.archive.org/web/20211116141932/https://covid.cdc.gov/covid-data-
tracker/#vaccinations_vacc-people-fully-percent-pop65, 
https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-
tracker/#vaccinations_vacc-people-fully-percent-pop12 (last seen Dec. 10, 2021);  Appendix 1 and 2. 
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3. According to the CDC, as of December 10, 2021, Puerto Rico had 78% “of 5+ 

Population Fully Vaccinated.” See CDC, Vaccination Delivery and Coverage, US, 

States and Jurisdictions, COVID-19 Vaccinations in the United States, Data 

Table for COVID-19 Vaccinations in the United States, https://covid.cdc.gov/covid-

data-tracker/#vaccinations_vacc-people-fully-percent-pop5 (last seen Dec. 10, 

2021); see Appendix 5. 

4. According to the Puerto Rico Health Dept. COVID-19 dashboard on December 10, 

2021, as of December 9, 2021, a total of 78.1% of the able population, 5 years and 

more, were fully vaccinated and 87.6% of such population had received at least 

one dose. See Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, 

Vacunación,  https://covid19datos.salud.gov.pr/#vacunacion (last seen Dec. 10, 

2021); see Appendix 6.  

5. According to the CDC, as of November 15, 2021, Puerto Rico had a “7-Day Case 

Rate per 100,000” of 26.7 cases, listed last among all states, Guam, Northern 

Marian Islands, and New York City. Under the table title “Data Table for 

Cumulative Cases per 100K in Last 7 Days”, Puerto Rico is listed No. 57 of 61, 3rd 

to last of the ones with data, with Palau and Republic of Marshall Islands, both 

with 0 cases, and American Samoa and Federated States of Micronesia with “N/A.” 

See CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing 

(NAATs) by State, Territory, and Jurisdiction, Data Table for Cumulative Cases 

per 100k in Last 7 Days, 
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https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-

tracker/#cases_casesper100klast7days (last seen Dec. 10, 2021); see Appendix 7. 

6. According to the CDC, as of December 10, 2021, Puerto Rico had a “7-Day Case 

Rate per 100,000” of 27.2 cases, listed last among all states, Guam, and New York 

City. Under the table title “Data Table for Cumulative Cases per 100K in Last 7 

Days,” Puerto Rico is listed No. 56 of 61, 4th to last of the reporting ones with 

Northern Mariana Islands, Palau, and Republic of Marshall Islands, all three with 

0 cases, and American Samoa and Federated States of Micronesia listed with 

“N/A”. See CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing 

(NAATs) by State, Territory, and Jurisdiction, Data Table for Cumulative Cases 

per 100k in Last 7 Days, https://covid.cdc.gov/covid-data-

tracker/#cases_casesper100klast7days (last seen Dec. 10, 2021); see Appendix 8. 

7. According to the Health Dept. COVID-19 dashboard, on December 12, 2021, the 

daily average of confirmed cases was 44 cases, and on November 15, 2021, the 

7dMA of confirmed cases was 85.3 cases. See Puerto Rico Health Dept., COVID-

19 en Cifras en Puerto Rico, Casos, https://covid19datos.salud.gov.pr/#casos (last 

seen Dec. 12, 2021); see Appendix 9. 

8. According to the Health Dept. COVID-19 dashboard, on December 12, 2021, the 

highest 7dMA of confirmed cases from the period of September 30 to December 9, 

2021 was 98.6 cases on September 30, 2021 and 98.1 cases on November 16, 2021. 

See Puerto Rico Health Dept., COVID-19 en Cifras en Puerto Rico, Casos, 

https://covid19datos.salud.gov.pr/#casos (last seen Dec. 12, 2021); Appendix 10. 
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9. According to the CDC, as of December 8, 2021, the “Current 7-Day Average Nov 

9, 2021 - Nov 15, 2021” of “new admissions of patients with confirmed COVID-19” 

in Puerto Rico was 9 new admissions and the “Prior 7-Day Average Nov 02, 2021 

– Nov 08, 2021” was 4 new admissions. The “Peak 7-Day Average Nov 04, 2020 – 

Nov 10, 2020” was 189 new admissions. See CDC, New Hospital Admissions, New 

Admissions of Patients with Confirmed COVID-19, Puerto Rico (By Jurisdiction, 

Select Jurisdiction: Puerto Rico), https://covid.cdc.gov/covid-data-tracker/#new-

hospital-admissions (last seen on Dec.10, 2021); see Appendix 11. 

10. According to the CDC, as of December 8, 2021, the “Current 7-Day Average Dec 

02, 2021 - Dec 08, 2021” of “new admissions of patients with confirmed with 

COVID-19” in Puerto Rico was 4 and the “Prior 7-Day Average Nov 25, 2021 - Dec 

01, 2021,” was 3. See CDC, New Hospital Admissions, New Admissions of Patients 

with Confirmed COVID-19, Puerto Rico (By Jurisdiction, Select Jurisdiction: 

Puerto Rico), https://covid.cdc.gov/covid-data-tracker/#new-hospital-admissions 

(last seen Dec. 10, 2021); see Appendix 12. 

11. According to the Puerto Rico Health Dept. COVID-19 dashboard, as of December 

10, 2021 a total of 35 adults were hospitalized, 5 adults were ICU hospitalized, 

there were 2 pediatric hospitalizations and cero pediatric ICU hospitalizations. 

See Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Sistema 

de Salud, https://covid19datos.salud.gov.pr/#sistemas_salud (last seen Dec. 10, 

2021); see Appendix 13. 
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12. According to the Puerto Rico Health Dept. COVID-19 dashboard, as of Dec. 12, 

2021, the 7dMA of hospitalizations is 30.6 and of ICU hospitalizations is 4.3. See 

Puerto Rico Health Dept., COVID-19 en Cifras en Puerto Rico, Resumen Ejecutivo 

(Hospitalizaciones e ICU), https://covid19datos.salud.gov.pr/#resumen_ejec (last 

seen Dec. 12, 2021); see Appendix 14. 

13. According to the Health & Human Services (HHS) Protect Inpatient Dashboard, 

as of October 8, 2021, the overall “Inpatient Beds in Use” in the United States is 

77.87% and in Puerto Rico 61.85% and the overall “Inpatient Beds in Use for 

Covid-19” in the United States is 8.76% and in Puerto Rico is 1.42%. As of October 

9, 2021, the overall “ICU Beds in Use” in the United States is 78.19% and in Puerto 

Rico is 73.74% and the overall “ICU Beds in Use for Covid-19” in the United States 

is 21.47% and in Puerto Rico is 5.6%. HHS, HHS Protect Inpatient Bed Dashboard, 

https://protect-public.hhs.gov/pages/hospital-utilization, (last seen Oct. 8 and Oct 

9, 2021); see Appendixes 15, 16. 

14. According to the HHS Protect Inpatient Dashboard, as of December 10, 2021, the 

overall “Inpatient Beds in Use” in the United States is 79.13% and in Puerto Rico 

62.25% and the overall “Inpatient Beds In Use for Covid-19” in the United States 

is 8.62% and in Puerto Rico is 0.53%. The overall “ICU Beds in Use” in the United 

States is 76.69% and in Puerto Rico is 65.84% and the overall “ICU Beds in Use 

for Covid-19” in the United States is 18.88% and in Puerto Rico is 1.22%. HHS, 

HHS Protect Inpatient Bed Dashboard, https://protect-
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public.hhs.gov/pages/hospital-utilization (last seen Dec. 10, 2021); see Appendixes 

17, 18. 

15. According to the Health Dept. COVID-19 dashboard, as of December 10, 2021, the 

positivity was “Low” at 2.29 (Low (0.0-4.9), Moderate (5.0-7.9), Substantial (8.0-

9.9) and High (10.0+)) and the incidence was “Low” at 9.83 (Low (0.0-9.9), 

Moderate (10.0-49.9), Substantial (50.0-99.9) and High (100.0+)). See Puerto Rico 

Health Department, COVID-19 en Cifras en Puerto Rico, Resumen Ejecutivo, 

https://covid19datos.salud.gov.pr/#resumen_ejec (last seen Dec. 10, 2021); see 

Appendix 19.  

16. According to the Health Dept. COVID-19 dashboard, as of December 12, 2021, the 

7dMA of deaths on November 15, 2021 was 1.4 deaths and in December 11, 2021 

was 0.4. See Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, 

Defunciones, https://covid19datos.salud.gov.pr/#defunciones (last seen Dec. 12, 

2021); see Appendix 20. 

17. According to the CDC, as of November 15, 2021, Puerto Rico “7-Day Death Rate 

per 100,000” was 0.3. On the “Data Table for Cumulative Deaths per 100k in Last 

7 Days”, Puerto Rico is listed #54 of 61, 4th to last of the ones with data, with 

Florida at 0.1, and then Northern Mariana Islands, Palau, Republic of Marshall 

Islands all at 0. See CDC, United States COVID-19 Cases, Deaths, and Laboratory 

Testing (NAATs) by State, Territory, and Jurisdiction (View: Deaths, Time Period: 

Last 7 Days, Metric: Rate per 100,000), Data Table for Cumulative Deaths per 

100k in Last 7 Days, 
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https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-

tracker/#cases_deathsper100klast7days (last seen Dec. 10, 2021); Appendix 21. 

18. According to the CDC, as of December 10, 2021, Puerto Rico “7-Day Death Rate 

per 100,000” was 0.1. On the “Data Table for Cumulative Deaths per 100k in Last 

7 Days”, Puerto Rico is listed No. 53 of 61, 6th to last of the ones reporting (with 

District of Columbia, Northern Mariana Islands, Palau, Republic of Marshall 

Islands, and Virgin Islands all with 0 and American Samoa, Federal State of 

Micronesia, and New York (Level of Community Transmission) with “N/A”). See 

CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing (NAATs) 

by State, Territory, and Jurisdiction (View: Deaths, Time Period: Last 7 Days, 

Metric: Rate per 100,000), Data Table for Cumulative Deaths per 100k in Last 7 

Days, https://covid.cdc.gov/covid-data-tracker/#cases_deathsper100klast7days 

(last seen on Dec. 10, 2021); Appendix 22. 

Conclusion 

For the reasons stated, this Magistrate Judge should grant this motion and take 

judicial notice of the foregoing facts.  

Dated: December 14, 2021                     Respectfully submitted, 
 
B&D LLC 
 

/s/José R. Dávila-Acevedo  
José R. Dávila-Acevedo 
jose@bdlawpr.com 
USDCPR No. 231511 
1519 Ponce de Leon Ave. Ste. 501 
San Juan, PR 00909 
787-931-0941 

Puerto Rico Institute for  
Economic Liberty 

/s/ Arturo V. Bauermeister 
Arturo V. Bauermeister 
bauermeistera@ilepr.org  
USDCPR No. 302604 
P.O. Box 363232 
San Juan, PR 00936-3232 
Tel: 787.721.5290 
Fax:  787.721.5938 
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 /s/ Ilya Shapiro  

D.C. Bar. No. 489100  
(admitted pro hac vice) 
1000 Mass. Ave. NW 
Washington, DC 20001 
202-577-1134 
 

Counsel for Plaintiff 
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Appendix 1 

 

CDC, Vaccination Delivery and Coverage, US, States and Jurisdictions, COVID-19 Vaccinations in the United States 
(View: People, Show: Fully Vaccinated, Metric: % of Population, Population: Population > 65 Years of Age), Data 
Table for COVID-19 Vaccinations in the United States, 
https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-

fully-percent-pop12 (last seen on December 10, 2021).  
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Appendix 2 

CDC, Vaccination Delivery and Coverage, US, States and Jurisdictions, COVID-19 Vaccinations in the United States 
(View: People, Show: Fully Vaccinated, Metric: % of Population, Population: Population > 12 Years of Age), Data 
Table for COVID-19 Vaccinations in the United States, 
https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-
fully-percent-pop12 (last seen on December 10, 2021). 
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Appendix 3 

CDC, COVID-19 Vaccinations in the United States (View:  People, Show: Fully Vaccinated, Metric: % of the 
Population, Population: Population > 65 Years of Age), Data Table for COVID-19 Vaccinations in the United States, 

https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-fully-percent-pop65 (last seen on December 10, 

2021).  
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CDC, COVID-19 Vaccinations in the United States (View:  People, Show: Fully Vaccinated, Metric: % of the 
Population, Population: Population > 12 Years of Age), Data Table for COVID-19 Vaccinations in the United States, 

https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-fully-percent-pop12 (last seen on December 10, 
2021)  
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CDC, COVID-19 Vaccinations in the United States (View:  People, Show: Fully Vaccinated, Metric: % of the 
Population, Population: Population > 5 Years of Age), Data Table for COVID-19 Vaccinations in the United States, 
https://covid.cdc.gov/covid-data-tracker/#vaccinations_vacc-people-fully-percent-pop5 (last seen on December 10, 
2021). 
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Appendix 6 

 

Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Vacunacion, https://covid19datos.salud.gov.pr/#vacunacion (last seen on December 10, 2021). 

 

Case 3:21-cv-01411-RAM-MEL   Document 83-1   Filed 12/14/21   Page 6 of 22

https://covid19datos.salud.gov.pr/#vacunacion


Appendix 7 

CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing (NAATs) by State, Territory, and Jurisdiction, 
(View:  Cases, Time Period: Last 7 Days, Metric: Rate per 100,000, Data Table for Cumulative Cases per 100k in Last 7 
Days, https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-
tracker/#cases_casesper100klast7days (last seen on December 10, 2021).   
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Appendix 8 

CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing (NAATs) by State, Territory, and Jurisdiction, 
(View:  Cases, Time Period: Last 7 Days, Metric: Rate per 100,000, Data Table for Cumulative Cases per 100k in Last 7 
Days, https://covid.cdc.gov/covid-data-tracker/#cases_casesper100klast7days (last seen on December 10, 2021). 
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Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Casos, https://covid19datos.salud.gov.pr/#casos (last seen on December 12, 2021) 
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Appendix 10 

Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Casos, https://covid19datos.salud.gov.pr/#casos (last seen on December 12, 2021) 
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Appendix 11 

CDC, 
New 

Hospital 

Admissions, New Admissions of Patients with Confirmed COVID-19, Puerto Rico (By Jurisdiction, Select Jurisdiction: Puerto Rico), https://covid.cdc.gov/covid-data-tracker/#new-
hospital-admissions (last seen on December 10, 2021). 
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Appendix 12 

CDC, 
New 

Hospital Admissions, New Admissions of Patients with Confirmed COVID-19, Puerto Rico (By Jurisdiction, Select Jurisdiction: Puerto Rico), https://covid.cdc.gov/covid-data-
tracker/#new-hospital-admissions (last seen on December 10, 2021).  
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Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Sistemas de Salud, https://covid19datos.salud.gov.pr/#sistemas_salud (last seen on December 10, 2021). 
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Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Resumen Ejecutivo (Hospitalizaciones e ICU), 

https://covid19datos.salud.gov.pr/#resumen_ejec (last seen on December 12, 2021) 
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HHS, HHS Protect Inpatient Bed Dashboard, https://protect-public.hhs.gov/pages/hospital-utilization (last seen on October 8, 2021) 
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HHS, HHS Protect ICU Bed Dashboard, https://protect-public.hhs.gov/pages/hospital-utilization (last seen on October 9, 2021) 
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HHS, HHS Protect Inpatient Bed Dashboard, https://protect-public.hhs.gov/pages/hospital-utilization (last seen on December 10, 
2021).  
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HHS, HHS Protect ICU Bed Dashboard, https://protect-public.hhs.gov/pages/hospital-utilization (last seen on December 10, 2021). 
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Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Resumen Ejecutivo, https://covid19datos.salud.gov.pr/#resumen_ejec (last seen on December 10, 2021). 
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Puerto Rico Health Department, COVID-19 en Cifras en Puerto Rico, Defunciones, https://covid19datos.salud.gov.pr/#defunciones (last seen on December 12, 2021) 
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CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing (NAATs) by State, Territory, and Jurisdiction, (View: Deaths, 
Time Period: Last 7 Days, Metric: Rate per 100,000), Data Table for Cumulative Cases per 100k in Last 7 Days, 

https://web.archive.org/web/20211116192651/https://covid.cdc.gov/covid-data-tracker/#cases_deathsper100klast7days (last seen on 
December 10, 2021). 
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CDC, United States COVID-19 Cases, Deaths, and Laboratory Testing (NAATs) by State, Territory, and Jurisdiction, (View: Deaths, 
Time Period: Last 7 Days, Metric: Rate per 100,000), Data Table for Cumulative Cases per 100k in Last 7 Days, https://covid.cdc.gov/covid-

data-tracker/#cases_deathsper100klast7days (last seen on December 10, 2021). 
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